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Railroads using eminent domain to obtain property or property rights has a long 

history 

 

Believe it or not the use of Eminent Domain by railroads to acquire property is not 

a new idea.  The Supreme Court opined on this as early as 1908 when in Hairston 

v Danville & W. R. Co., 208 U.S. 598 (1908), it ruled that that a railroad could 

validly exercise a right of eminent domain for the handling of business with 

nearby industrial facilities.  The Court also said that railroads could use the right 

to build spur lines and other facilities needed for its business.  Union Lime Co. v 

CNW R. Co., 233 U.S. 211 (1914). 

 

Today most states still consider railroads to be “public utilities” operating in the 

public interest and therefore continue to give railroads the right of eminent 

domain to take property it needs for operations.  The right to condemn given by 

the state to a railroad is a right that stems from the sovereign immunity of states 

and their right to take private property. However, it seems railroads don’t 

consider this as a viable option. Some seem to be saying we don’t want to be 

where we are not wanted.  But in our experience the real issue is not location but 

money.  In a matter which we handled for a Class I carrier in which a voluntary 

proposed purchase of property by the railroad was cancelled when the property 

owner demanded five times the appraised value, the railroad decided to use the 



state’s railroad eminent domain law and found that it was the first case of its kind 

in the state in fifty years. The New Jersey Supreme Court agreed that even after 

fifty years, the railroads right to condemn as a public utility and its proofs of need 

were solid and that the requirements to condemn originally found in a statute 

adopted in 1877 were still good law.  Norfolk Southern Railway Company v 

Intermodal Properties LLC, 215 NJ 142, 71 A3d 830 (2013).  The procedure took 

four years but the required property, needed to expand a yard and accommodate 

new intermodal traffic, was obtained for only a little more than the appraised fair 

market value.   

The other reason to use eminent domain by a railroad is to insure that property 

rights which may be expiring can be retained at reasonable cost.  For example, in 

one of the matters we handled, our client had a fifty-year lease to operate a line 

of railroad but the lease was expiring.  The owner of the property was the United 

States but the landlord which held the rights to operate the railroad over the 

federal right of way had leased the right to the railroad.  The landlord wanted to 

replace our client with another railroad and refused to renew the lease. They then 

tried to evict our client but after the case was removed to the US District Court 

the landlord’s efforts to do this failed for lack of jurisdiction.  The landlord was 

then beginning to threaten to go to the Surface Transportation Board regarding 

the issue.  The railroad then filed an action in eminent domain to obtain the rights 

to operate over the property in perpetuity.  Believe me, that got the landlord’s 

attention and led to a settlement in which our client remained as the railroad on 

the property.     

 

What is required to bring and try an eminent domain action  

As we were taught at Georgetown before you start any project the first three 

things you must do are 1. Read the Law   2. Read the Law    3. Read the Law.  

In actions in eminent domain this is most important since no two states have 

identical procedures for railroads to obtain the right to condemn.  Most states 

start the procedure in a specific court. Others have a procedure which has the 

railroad initiate an administrative procedure to determine need followed by an 

action in court to determine value of the taking.   The law of the state in which 



the property is located is the one that applies, so make sure you study it before 

you begin an eminent domain action. 

There are some things which you can be sure will be required no matter where 

the property is that you will be required to do.  They include the following 

1. Identify the property and all the parties who may have an interest in it. 

 

2. Reach out to the parties in interest and tell them that you would like to 

purchase the property and would like to discuss this with them.  The 

letter should also include the fact that you have a railroad business need 

for the property and have the right of eminent domain.  The letter 

should also include the rights of a property owner in this situation as 

found in the state law.  Some states, such as Texas, require that every 

time you communicate with a property owner that you remind them of 

their rights in the procedure. 

 

3. Assuming the property owner will talk to you, conduct bona fide 

negotiations regarding the taking itself (what portions of the property or 

property rights you want to acquire) and the value of the taking. Some 

states require a specific letter be sent asking for a meeting on the 

property to discuss these issues.  In New Jersey this letter is a 

requirement in the process and is called the “walk the land letter.” 

 

   

4. Most states require that before you make a formal offer to purchase the 

property that you acquire an appraisal from an independent appraiser 

and give a copy of this appraisal to the property owner. Find an 

appraiser who has experience not only in appraising industrial property 

but appearing in court to defend his or her appraisal. They should also 

be able to criticize appraisals the property owner may present in the 

matter. 

   

5. If none of the bona fide negotiations leads to a resolution and voluntary 

sale, then and only then can an eminent domain procedure be 

commenced. 



 

6. In some states the railroad must prove its need for the property for its 

railroad business in an administrative procedure in order to be granted 

the right to bring an eminent domain action or if the action begins in 

court, then it must prove this in court in order to be able to condemn. 

Some states designate exactly what types of needs they are talking 

about while others say that the taking is “reasonably necessary” for the 

service convenience or safety of the public and not incompatible with 

the public interest. New Jersey says the taking is allowed if it is 

determined that the “exigencies of business” require it. Obviously, 

reading the statute of the state you are in is extremely important in this 

area.  

 

7. Another thing to be considered is that some states set distance limits 

regarding what the railroad can condemn and some even require the 

railroad to inquire as to other properties within a certain area they could 

purchase instead of the property it has decided to condemn.  For 

example, in Texas the property to be condemned can not be more than 

two miles from the railroad.  In New Jersey, you must identify (if any) 

other suitable property within one mile of the railroad and inquire if it is 

available for sale and could substitute for the property you wish to 

condemn.  Once again read the statute, no two states are alike in these 

areas. 

 

8.  If you go to court or hearing on the matter, you will need an array of 

experts to make your case.  This includes a certified real estate appraiser 

and consultant, a licensed professional planner, and a licensed civil 

engineer qualified in the planning and construction of railroad facilities. 

These experts should have active licenses in the state where the 

property is located.  These experts should not be hard to find since 

many are members of ARDA. 

 

In conclusion, always remember that the right to condemn is an important issue 

when negotiating for the purchase of property or property rights.  If you want to 



emphasize the point have your attorney with you at the negotiations so he or she 

can discuss the issue if it comes up.  I have found that this can lead to a sale at a 

reasonable price and change a seller’s initial “no I won’t sell at any price” into an 

agreement to sell at a price you consider reasonable and you can afford for the 

project. 

 

 

 

 

 

  

 


