
Regulatory Update: Permit Reform Impacts on Rail Development  

One of the most challenging steps in rail development is navigating the environmental permitting 

process and securing permits within a reasonable timeframe.  This process can be long, complex, and costly, 

and has been plagued with fluctuating regulatory regimes for years.  Key regulations are currently under 

review by federal agencies and courts, with the U.S. Supreme Court (“SCOTUS”) taking up a challenge to a 

major regulation this term.  With so many changes on the horizon, here is brief look at key late actions and 

why they matter to rail development. 

Waters of the United States (“WOTUS”) 

Foundational to several regulatory regimes is which aquatic features (lakes, rivers, tributaries, 

wetlands, etc.) are considered “Waters of the United States” (“WOTUS”) and, therefore, subject to federal 

jurisdiction.1  If a feature meets the definition of WOTUS, discharges or impacts to that feature may require 

certain permits and authorizations. For example, US Army Corps of Engineers (“USACE”) permits are often 

triggered where construction of new rail track or infrastructure cross a feature that is a WOTUS.    

Larger impacts to one WOTUS or cumulatively to multiple may trigger additional reviews including 

National Environmental Policy Act (“NEPA”) or individual Section 401 Water Quality Certifications (“401 

WQC”), two programs also under review and discussed below.  As the number and type of features regulated 

as WOTUS expands, so too grows the number of permits required and potential for triggering NEPA or the 

401 WQC requirements. 

Where We Are 

What exactly is considered a WOTUS has been fraught with uncertainty for decades.  Well-

intentioned attempts to bring clarity to the federal definition have brought fluctuating regimes, ambiguity, 

and legal challenges.   

In the 2006 Rapanos decision, the Supreme Court provided a “relatively permanent” test in the 

plurality opinion as well as a complicated “significant nexus” test in Justice Kennedy’s concurring opinion to 

determine what is a WOTUS.2  With no majority opinion from the Court, the U.S. Environmental Protection 

Agency (“EPA”) and USACE (both agencies share jurisdiction over WOTUS) issued guidance that a 

WOTUS could be found if either test was satisfied.3  The agencies codified the guidance and both tests in 

2015, but the rule was later vacated after legal challenges in multiple states.4  The agencies attempted to 

narrow the definition to the relatively permanent test in 2020,5 but that rule was also invalidated by a federal 

 
1 “The definition of ‘waters of the United States’ affects most Clean Water Act programs—including water quality 

standards, impaired waters and total maximum daily loads, oil spill prevention, preparedness and response programs, 

the state and tribal water quality certification programs, National Pollutant Discharge Elimination System (NPDES) 

programs, and dredge and fill programs—because such programs apply only to ‘waters of the United States.’”  86 Red. 

Reg. 69376 (Dec. 7, 2021). 
2 Rapanos v. United States, 547 U.S. 715, 126 S. Ct. 2208 (2006). 
3 U.S. EPA AND U.S. ARMY CORPS OF ENGINEERS, Clean Water Act Jurisdiction Following the U.S. Supreme Court’s 

Decision in Rapanos v. United States & Carabell v. United States, at 3 (Dec. 2, 2008) available at 

https://www.epa.gov/sites/default/files/2016-02/documents/cwa_jurisdiction_following_rapanos120208.pdf 
4 See e.g., South Carolina Coastal Conservation League v. Pruitt, 318 F. Supp. 3d 959 (D.S.C. Aug. 16, 2018); see also 

Puget Soundkeeper All. v. Wheeler, No. 15–01342 (W.D. Wash. Nov. 26, 2018) (vacating the 2015 Rule nationwide). 
5 85 Fed. Reg. 22250 (Apr. 21, 2020). 

https://www.epa.gov/sites/default/files/2016-02/documents/cwa_jurisdiction_following_rapanos120208.pdf


court, and the definition returned to the pre-2015 regime.6  In December 2021, the agencies proposed another 

rule largely based on the significant nexus test.7   

Meanwhile, another WOTUS legal battle found its way to SCOTUS in Sackett v. EPA, where 

construction of a private home has been delayed since 2007 due to WOTUS questions.8  The Court heard 

oral arguments for two hours on October 3, 2022.   

The majority of questions from the Court focused on what “adjacent” means in the context of 

wetlands near traditional navigable waters.9  The Sacketts argued “adjacent” should only include wetlands 

that actually “touch” or “abut” the navigable water.10  A number of Justices noted that prior decisions and the 

past seven administrations found “adjacent” means something broader, including “neighboring” or “near” a 

navigable water.11  Other notable questions posited whether the significant nexus test is too vague such that a 

reasonable person would not be able to discern whether a feature was WOTUS, particularly in light of 

potential criminal prosecution available under the Clean Water Act.12    

In response to questions regarding whether another test besides adjacency or significant nexus could 

be used, it was revealed that a new final rule is expected to be issued by the agencies before the end of 

2022.13   The Court’s decision is expected in June 2023. 

National Environmental Policy Act (“NEPA”) 

Every federal permit is subject to NEPA review unless a categorical exclusion is met.  The NEPA 

process assesses a host of environmental impacts, such as air, water, waste, noise, and traffic, among others.  

Depending on the size of the project and impacts, either a short (in length and time) Environmental 

Assessment or longer Environmental Impact Statement (“EIS”) may be required.  The average completion 

time for an EIS, often required for large construction projects such as rail bridges and major development 

projects, is 4.5 years according to data from the Council on Environmental Quality (“CEQ”).14     

Where We Are 

NEPA was revised in July 2020 after having no changes for over 40 years.  These revisions set 

shorter review periods and page limits as well as generally limited reviews to direct impacts.15  In April 

2022, CEQ again revised NEPA with a two-phase approach.  Phase I “generally restored” the pre-2020 

version of the rule16 while Phase II changes are expected to add climate change, environmental justice, and 

more public involvement considerations.17   

 
6 Pascua Yaqui Tribe v. U.S. Environmental Protection Agency, Docket No. 4:20-cv-00266 (D. Ariz. Aug. 30, 2021); 

see also EPA.GOV, Current Implementation of Waters of the United States https://www.epa.gov/wotus/current-

implementation-waters-united-states (last accessed Sep. 7, 2022). 
7 86 Fed. Reg. 69372 (Dec. 7, 2021). 
8 Sackett v. Environmental Protection Agency, Docket No. 21-454. 
9 See Sackett, oral argument transcript, https://www.supremecourt.gov/oral_arguments/audio/2022/21-454. 
10 Id. at 4-8.  
11 Id. at 51-53, 101. 
12 Id. at 49-50. 
13 Id. at 92-94. 
14 Council on Environmental Quality, Environmental Impact Statement Timelines, 4, 7 available at 

https://ceq.doe.gov/docs/nepa-practice/CEQ_EIS_Timeline_Report_2020-6-12.pdf. 
15 85 Fed. Reg. 43304 (July 16, 2020). 
16 87 Fed. Reg. 23453 (Apr. 20, 2022). 
17 CEQ Press Release, CEQ Restores Three Key Community Safeguards during Federal Environmental Reviews (Apr. 

19, 2022) available at https://www.whitehouse.gov/ceq/news-updates/2022/04/19/ceq-restores-three-key-community-

safeguards-during-federal-environmental-reviews/. 

https://www.epa.gov/wotus/current-implementation-waters-united-states
https://www.epa.gov/wotus/current-implementation-waters-united-states
https://www.supremecourt.gov/oral_arguments/audio/2022/21-454
https://ceq.doe.gov/docs/nepa-practice/CEQ_EIS_Timeline_Report_2020-6-12.pdf
https://www.whitehouse.gov/ceq/news-updates/2022/04/19/ceq-restores-three-key-community-safeguards-during-federal-environmental-reviews/
https://www.whitehouse.gov/ceq/news-updates/2022/04/19/ceq-restores-three-key-community-safeguards-during-federal-environmental-reviews/


Inefficiencies in NEPA and the permit process received national attention after U.S. Senator Joe 

Manchin (D-W.Va.) called for permitting to be expedited for energy projects, with revisions to NEPA 

offered as part of his solution.18  Concepts from both the 2020 NEPA rule and CEQ’s Phase I changes were 

included in a draft of Manchin’s bill.19  Although the bill was abandoned, the silver lining is that the need for 

permit reform to support speedy approvals of infrastructure projects is now getting national attention.  

CEQ’s Phase II NEPA revisions are anticipated to be released for public comment before the end of 

2022.   

Section 401 Water Quality Certifications (“401 WQC”) 

No federal permit can be issued for an activity that includes a discharge to a WOTUS unless a Clean 

Water Act, Section 401, Water Quality Certification (“401 WQC”) is first issued by the State or Tribe as the 

Certifying Authority (“CA”).20  In general, the CA has a “reasonable period of time” to issue or deny a 401 

WQC, which cannot exceed the statutory one year limit.21  If the CA fails to act within that time period, the 

401 WQC is deemed waived.22  For the rail industry, larger projects such as new bridges and certain track 

expansions may require a federal permit that triggers the 401 WQC process.23    

Where We Are 

As with WOTUS and NEPA, the 401 WQC rule has had its share of challenges.  While the scope of 

review is generally limited to water quality impacts, which parts of the project can be reviewed and the types 

of impacts on which a denial may be based have been under contention for years.24  In addition, some project 

proponents were being asked to withdraw and resubmit their applications when expiration of the one-year 

limit (and therefore waiver) was imminent.25   

To address some of these issues, in July 2020, EPA promulgated a new 401 WQC rule.26 The rule 

was challenged in three different federal courts, two of which agreed to remand the rule while EPA 

developed a new one.27  The third federal court (the Northern District of California) opted to vacate the rule 

on a nationwide basis prior to the merits being briefed, a decision that was upheld by the U.S. Court of 

Appeals for the Ninth Circuit.28  An application for stay of the Ninth Circuit’s decision was granted by 

 
18 See BLOOMBERG GOVERNMENT, Manchin Side-Deal Text Lacks Mention of Mountain Valley Pipeline, (Aug. 3, 

2022) available at https://about.bgov.com/news/manchin-side-deal-text-lacks-mention-of-mountain-valley-pipeline/ 
19 SENATE COMMITTEE ON ENERGY & NATURAL RESOURCES, “Manchin Releases Comprehensive Permitting Reform 

Text To Be Included In Continuing Resolution,” with links to the “Energy Independence and Security Act of 2022” text  

https://www.energy.senate.gov/2022/9/manchin-releases-comprehensive-permitting-reform-text-to-be-included-in-

continuing-resolution. 
20 33 USCS § 1341 et seq.; 40 CFR § 121 et seq. 
21 33 USCS § 1341(a)(1). 
22 Id. 
23 Examples can include a bridge permit from the U.S. Coast Guard, a Nationwide Permit from USACE in an area 

where the CA has not preauthorized the 401 WQC in a blanket approval, or an individual permit from USACE. 
24 See e.g., PUD No. 1 of Jefferson County v. Washington Department of Ecology, 511 U.S. 700 (1994) (finding that 

scope of review could include the “activity as a whole.”); Or. Natural Desert Ass’n v. Dombeck, 172 F.3d 1092, (9th 

Cir. 1998) (concluding that there must a discharge from a point source to trigger 401 WQC review); S.D. Warren v. 

Maine Board of Environmental Protection, 547 U.S. 370 (2006) (holding a point source discharge under Section 401 

review does not require an addition of pollutants). 
25 See e.g., Hoopa Valley Tribe v. FERC, 913 F.3d 1099 (D.C. Cir. 2019); N.C. Dep’t of Envtl. Quality  v. FERC, 3 

F.4th 655 (4th Cir. 2021). 
26 85 Fed. Reg. 42210 (July 13, 2020). 
27 S.C. Coastal Conservation League v. Wheeler, No. 2:20-cv-03062 (D.S.C. Aug. 2, 2021) and Del. Riverkeeper 

Network v. U.S. EPA, 2021 WL 3476173 (E.D. Pa. Aug. 6, 2021). 
28 In re Clean Water Act Rulemaking, 568 F. Supp. 3d 1013 (N.D. Cal. 2021), stay of vacatur upheld at In re Clean 

Water Act Rulemaking, 2022 U.S. App. LEXIS 5022 (9th Cir. 2022). 

https://about.bgov.com/news/manchin-side-deal-text-lacks-mention-of-mountain-valley-pipeline/
https://www.energy.senate.gov/2022/9/manchin-releases-comprehensive-permitting-reform-text-to-be-included-in-continuing-resolution
https://www.energy.senate.gov/2022/9/manchin-releases-comprehensive-permitting-reform-text-to-be-included-in-continuing-resolution


SCOTUS in April 2022, meaning the 2020 version of the 401 WQC rule has been temporarily reinstated 

pending full review of the appeal.29  EPA proposed its new version of the 401 WQC rule in June 2022,30 

which it expects to finalize in Spring 2023.31   

Conclusion 

The benefits of laws and regulations that provide efficiencies, clarity, and predictability to the 

permitting process cannot be understated.  While there is significant room for common ground given rail is a 

key component of a more sustainable freight system, it can be difficult to plan and complete large capital 

projects with long lead times when designs, timelines, and budgets may need to change based on new rules 

or legal decisions.  The ongoing intense scrutiny of WOTUS, NEPA, and 401WQC rules – all at the same 

time and with such national attention – will hopefully result in more consistent and politically enduring rules 

to help remove bottlenecks and speed environmental permitting to support more efficient rail development.   

 
29 Louisiana v. Am. Rivers, 142 S. Ct. 1347 (Apr. 6, 2022). 
30 87 Fed. Reg. 35318 (June 9, 2022). 
31 EPA.GOV, Proposed Clean Water Act Section 401 Water Quality Certification Improvement Rule, Questions and 

Answers About This Action, https://www.epa.gov/cwa-401/proposed-clean-water-act-section-401-water-quality-

certification-improvement-rule (last accessed Sep. 7, 2022). 
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