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When Senate Bill 391 failed in epic fashion in Virginia's state senate, 
three things became clear. 
 

1. Businesses that are already anxious will have to wait one more 
year to learn what the regulatory framework will be in 
Virginia.  
 

2. The black market was gifted another year to thrive and grow.  
 

3. Social Equity is going to take a hit in any new law.  
 

SB391 was imperfect for many reasons. Most important to the 
business community, the bill favored the most powerful players in the 
industry; the multi-state operators who dominate the incredibly limited 
medicinal market and the largest industrial hemp processors who were 
proven to have yielded over 40,000 pounds of hemp. Yes, it is true that 
an accelerated market would have benefited consumers who want 
access to safe product, and they ultimately pay a price for inaction. But 
the losers of the bill were likely the small to midsize local Virginia 

businesses. Those businesses ought to be the heartbeat of any 
regulated market.  
 

Social Equity 
 
Social equity as its own issue is worth paying attention to. The 2021 
law that created a pathway for legal adult use cannabis featured many 
progressive measures aimed at including those who were disparately 
impacted under prohibition. That law created social equity prioritized 
licensing and defined five qualifying categories.  
 
(i) an applicant with at least 66 percent ownership by a person or 
persons who have been convicted of or adjudicated delinquent for any 
misdemeanor violation of certain marijuana specific laws;  
 
(ii) an applicant with at least 66 percent ownership by a person or 
persons who is the parent, child, sibling, or spouse of a person who has 
been convicted of or adjudicated delinquent for any misdemeanor 
violation of those laws relating marijuana; 
 
(iii) an applicant with at least 66 percent ownership by a person or 
persons who have resided for at least three of the past five years in a 
jurisdiction that is determined to have been disproportionately policed 
for marijuana crimes; 
 
(iv) an applicant with at least 66 percent ownership by a person or 
persons who have resided for at least three of the last five years in a 
jurisdiction determined to be economically distressed; or 
 
(v) an applicant with at least 66 percent ownership by a person or 
persons who graduated from a historically Black college or university 
located in the Commonwealth. 
 
The problem with the prior social equity categories is that they are 
simply too broad. Opening the floodgates for prioritized licenses to too 
many groups render the intended impacts nearly meaningless. Take for 
example, if the law allowed for a parent, child, sibling, or spouse of a 
person who has been convicted of or adjudicated for a particular 



cannabis infraction, that category would be in the hundreds of 
thousands of eligible prospective candidates. True social equity is 
narrowly focused on those who truly were harmed by prohibition or 
other specific community needs. Focusing on economically distressed 
areas is important for encouraging economic development where it 
matters most, the commonwealth's poorest areas. Cannabis has 
proven to be a boon in many localities across the country, so it makes 
good sense to include that category.  
 
The bottom line with social equity, and this is true for social equity at 
the federal level as well, cannabis cannot be the righter of all wrongs 
in the history of the country and expect to garner enough votes to 
pass. Social equity is important for sure, but balance in any bill is usually 
the decider in a close chamber.  
 

Important factors for next year's legislative 
session in Virginia: 

 
1. November's election: If Republicans take over the senate 

(giving them a trifecta for governing), you should expect a 
completely different law to come from that. The first items 
trimmed will be social equity and anything having to do with 
unions.  
 

2. Small business participation in the bill drafting sessions. This 
year the focus was on lobbying efforts on behalf of MSO's and 
certain industrial hemp processors. That will certainly not be 
the case next year if the commonwealth expects to have some 
semblance of a market come 2024.  

 
3. The growth of the black market. The consequences from 

failure to pass any sort of access to the regulated market 
ensures another year at least of illicit growth. Legislators must 
pay attention to the actual harm from a less safe market and 
loss of foreseeable taxable sales.  

 

For businesses looking to get involved in 
Virginia's eventual market: 

 
1. The timeline for applications is short. Putting your team 

together now, thinking through the logistics, capital, and 
management hurdles now will save you time and money next 
year.  
 

2. Get to know your localities at a more intimate level. Will they 
opt in or out? Will they be slow on the take and miss the 
window for earliest sales?  

 
3. Hire an expert team to guide you from the pre-license through 

opening day.  
 

Eric Postow is a partner at Parlatore Law Group and focuses his practice 
on advising those in the cannabis industry, primarily with risk mitigation, 
compliance planning, business development, negotiations, litigation 
support, and outside general counsel. Click here for more about Mr. 
Postow.  
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