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The demand for cannabidiol, or CBD, has exploded in 
recent years.  It is now common to see CBD products 
on a variety of stores’ shelves included in everything 
from shampoo to lip balm, to lotions, pills, beverages, 

gummies, and cosmetics.  As the marketplace grows more saturated, 
companies are recognizing the need to protect their brands to distinguish 
their products from others.  In typical industries, these companies would 
turn to federal trademarks for such protection.  However, there are 
significant challenges to registering CBD brands with the United States 
Patent and Trademark Office (“USPTO”).  Indeed, federal trademark 
applications for CBD, full spectrum hemp oil, and other cannabinoids are 
assigned to a special task force within the USPTO.  This is causing 
examination delays above and beyond what the USPTO is already 
experiencing.   
 
Why is this you ask?  Under the Food Drug and Cosmetic Act (“FDCA”), 
new drugs that have the same chemical make-up as drugs that have 
undergone clinical trials cannot be sold without themselves first 
undergoing clinical trials, or until the U.S. Food and Drug Administration 
(“FDA”) recognizes the drug as “safe.”  

In June 2018, the FDA approved a prescription formula containing CBD 
called Epidiolex, which is used for the treatment of epilepsy. Under the 
FDCA generally, any product intended to have a therapeutic or medical 
use and any product that is intended to affect the structure or function of 
the body of humans or animals is considered a drug.  And unapproved 
drugs cannot be sold in interstate commerce (a requirement for federal 
trademark registration) unless it is the subject of an FDA-approved new 
drug application.  The USPTO has followed the FDA’s lead and is 
currently denying trademark applications under Sections 1 and 45 of the 
Lanham Act, which requires lawful interstate commerce to qualify for a 
federal trademark registration.  

The FDA has also provided that the inclusion of CBD in ingestible 
products like foods and drinks, or products that make medical claims, are 
in violation of the FDCA.  Indeed, enforcement actions have been taken 
against the sellers of the products violating this guidance. Despite these 
developments, the number of CBD brands entering the market is growing 
daily.  With this explosion of brands, the marketplace is ripe for legitimate 
brand confusion.   

So, what is allowed?  When Congress passed the 2018 Farm Bill, hemp 
products testing at under 0.3% THC were removed from the list of 
scheduled drugs covered by the Controlled Substances Act. As a result, 
these products could be part of interstate commerce, and skincare 
products, cosmetics, and other topical applications that contain CBD and 
other cannabinoids can be registered with the USPTO and enjoy 
nationwide federal protection.  

That said, as with ingestible products, cosmetics and other topical 
products still cannot make medical claims lest they be treated as a drug 
by the FDA under the FDCA.  What this means is that the wording brand 
owners use to market their products is vitally important.  For some 
products, there is a thin line between medical claims and cosmetic claims, 
such as claims to prevent specific skin diseases versus treating generally 
dry or itchy skin. These claims should be reviewed by a competent 
trademark attorney to ensure registration is not frustrated. 

While this area of the law remains fluid, with no likely comprehensive 
resolution on the horizon, what are some key points to consider when 
seeking to register your CBD and other cannabinoid product brands?   

• With some rare exceptions, if it is ingestible or claims to cure a 
medical ailment, the application will likely be denied; 

• Cosmetic products are generally being accepted, if the product 
is derived from hemp with a delta-9 THC concentration of not 
more than 0.3% on a dry weight basis. 

Most importantly, brand owners should consult with a trademark attorney 
at the inception of their branding strategy to ensure compliance and the 
ability to protect their valuable brands.  


