
Balanced billing legislation is now in place at both the state and federal level.  Balance billing 
occurs when a healthcare provider bills a patient for services for the amount the patient’s 
insurance company does not pay. The typical example of balance or surprise medical billing 
occurs when a patient goes to the emergency room at a hospital in the patient’s insurance 
network. Balance billing can also occur when a patient receives services in a hospital in network 
but the multiple physicians that provide care do not all participate with the patient’s insurance.  
After the patient’s insurance pays its allowed amount for in-network and out-of-network 
services, the patient is then billed for the remaining out-of-network balance.  Balanced billing 
was already prohibited for both Medicare and Medicaid and the new legislation extends now to 
Americans insured through employer-sponsored and commercial health plans.  Currently 18 
states have laws with Surprise Billing Protections. 

 

Surprise medical bills are extremely common among Americans with private insurance we 
should expect this legislation to remain.  According to a report  from the Department of Health 
and Human Services nearly 1 in 5 patients who go to the emergency room, have an elective 
surgery or give birth in a hospital receive a surprise bill, with an average cost of $750 to $2,600 
per incident.  

However, there is some optimism for providers though the arbitration process.  A January 2021 
article in Health Affairs by Chartock, Adler, et al. looks at a number of states that implemented 
surprise billing legislation. New Jersey implemented its surprise billing law in 2018, Adler and 
his co-authors found that the median arbitration decisions were 5.7 times the prevailing in-
network rates for the same services.  Similar results were seen in both Texas and New York 
states when they passed balanced billing legislation. 

On October 22, 2020, the Michigan Legislature enacted Enrolled House Bills 4459 and 4460.  



Michigan House Bill 4459 limits how much an out-of-network provider can collect in certain 
situations by implementing fee restrictions. The amount an out-of-network provider can collect 
from the patient is limited in certain circumstances, including: 

• When the service is provided to an emergency patient, is covered by the emergency 
patient’s health benefit plan, and is provided by a nonparticipating provider at either a 
participating health facility or nonparticipating health facility. 

• When the service is provided to a nonemergency patient by a nonparticipating provider 
at a participating health facility and the service covered by the nonemergency patient’s 
health benefit plan. 

• Where a nonemergency patient does not have the ability or opportunity to choose a 
participating provider or the nonemergency patient has not been provided the 
disclosures required. 

• Where the service is provided by a nonparticipating provider at a hospital that is a 
participating health facility to an emergency patient who was admitted to the hospital 
within 72 hours after receiving a health care service in the hospital’s emergency room. 

In these circumstances, the provider is limited to collecting the greater of: 

• The median amount negotiated by the patient’s carrier for the region and provider 
specialty, excluding any in-network coinsurance, copayments, or deductibles; or 

• 150% of the Medicare fee for service fee schedule for the health care service provided, 
excluding any in-network coinsurance, copayments, or deductibles. 

Michigan HB 4460 requires out-of-network providers administering care to non-emergency 
patients to make certain disclosures to patients, including: 

• That the patient’s health insurance may not cover all services the out-of-network 
provider will offer; 

• A good faith estimated cost of services to be provided; and 

• That the patient may ask the services to be performed by an in-network provider. 

What happens if a good faith estimate is not provided? HB 4460 states: Except as otherwise 
provided, a nonparticipating provider who failed to provide the disclosure described above 
would have to accept, and the nonemergency patient's insurer would have to pay to the 
nonemergency patient or the nonparticipating provider, as payment in full, the greater of the 
following: -- The average amount negotiated by the nonemergency patient's insurer for the 
region and provided specialty, excluding any in-network coinsurance, copayments, or 
deductibles. -- 150% of the Medicare fee for service fee schedule for the health care service 
provided, excluding any in-network coinsurance, copayments, or deductibles. 



At the federal level Congress enacted the No Surprises Act. Under the No Surprises Act, out-of-
network healthcare providers administering emergency services are prohibited from balance 
billing a patient in excess of the applicable in-network cost; all surprise medical bills must be 
covered by insurers at in-network rates. In addition, out-of-network providers cannot charge 
patients for an amount that is more than the in-network cost for those services. These federal 
regulations take effect January 1, 2022. 

With both state and federal laws in place, which one takes precedent? With this legislation 
being so new this is still not fully settled, however, it appears that the state law generally will 
apply.  The state law will apply as long as a state’s surprise billing law provides at least the same 
level of consumer protections against surprise bills and higher cost-sharing as does the federal 
No Surprises Act.   

The No Surprises Act supplements state surprise billing laws; it does not supplant them. For 
example, if your state operates its own patient-provider dispute resolution process that 
determines appropriate payment rates for self-pay consumers and Health and Human Services 
(HHS) has determined that the state’s process meets or exceeds the minimum requirements 
under the federal patient-provider dispute resolution process, then HHS will defer to the state 
process and would not accept such disputes into the federal process. 

 


